TEXAS ADMINISTRATIVE CODE
TITLE 40 SOCIAL SERVICES AND ASSISTANCE

PART 2 DEPARTMENT OF ASSISTIVE AND REHABILITATIVE SERVICES

CHAPTER 105 AUTISM PROGRAM

SUBCHAPTER A GENERAL RULES

§105.101 Purpose

The purpose of the Department of Assistive and Rehabilitative Services (DARS) Autism Program is to provide autism services to children 3 through 15 years of age with an autism spectrum disorder. Services are provided through grant contracts with local community agencies and organizations utilizing Applied Behavior Analysis (ABA) or other treatment approaches. DARS is authorized to implement the program only to the extent that funds are appropriated by the Texas Legislature. 

§105.103 Legal Authority

The following statutes authorize the funding and rules for this program: 

(1) Texas Human Resources Code, §111.051; 

(2) Texas Human Resources Code, Chapter 117; and 

(3) Texas Government Code, §531.0055. 

§105.105 Definitions

The following words and terms, when used in this chapter, have the following meanings, unless the context clearly indicates otherwise. 

(1) Adjusted gross income--The gross income of the family, as defined in this section, minus allowable deductions. Adjusted gross income is used to determine the amount of the monthly financial contribution required by a family. 

(2) Allowable deductions--Expenses that are not reimbursed by other sources. Allowable deductions are limited to: 

(A) the actual medical or dental expenses of the parent or dependent that are primarily related to alleviating or preventing a physical or mental defect or illness, were paid over the previous 12 months, are expected to continue during the eligibility period, and are limited to the cost of: 

(i) diagnosis, cure, alleviation, treatment, or prevention of disease; 

(ii) treatment of any affected body part or function; 

(iii) legal medical services delivered by physicians, surgeons, dentists, and other medical practitioners; 

(iv) medication, medical supplies, and diagnostic devices; 

(v) premiums paid for insurance that covers the expenses of medical or dental care; 

(vi) transportation to receive medical or dental care; and 

(vii) medical or dental debt that is being paid on an established payment plan; 

(B) child-care and respite expenses for a family member; 

(C) costs and fees associated with the adoption of a dependent child; and 

(D) court-ordered child support payments paid for a child who is not counted as a family member or dependent. 

(3) Applied behavior analysis (ABA)--The design, implementation, and evaluation of systematic environmental changes to produce socially significant change in human behavior through skill acquisition and the reduction of problematic behavior. Applied behavior analysis includes direct observation and measurement of behavior and the identification of functional relations between behavior and the environment. Contextual factors, establishing operations, antecedent stimuli, positive reinforcers, and other consequences are used to produce the desired behavior change. 

(4) Autism spectrum disorders--The disorders found in the current edition of the Diagnostic and Statistical Manual of Mental Disorders (DSM) related to autism. An autism spectrum disorder (ASD) diagnosis of autistic disorder, Asperger's disorder, or pervasive developmental disorder not otherwise specified, made under a previous DSM, is acceptable. 

(5) BCaBA--A board certified assistant behavior analyst. 

(6) BCBA--A board certified behavior analyst. 

(7) BCBA-D--A board certified behavior analyst-doctoral. 

(8) Child--A son, daughter, foster child, or stepchild who is under age 19 living in the home. 

(9) Contractor--A service provider under contract with DARS to provide autism services. 

(10) Cost share--The amount of monthly financial contribution required of a family for a child to participate in the DARS Autism Program, as described in Subchapter F of this chapter (relating to Cost Share). The cost share is determined using the DARS Fee Schedule and any applicable insurance deductible, coinsurance, and co-pay amounts. The cost share is the lesser of the fee determined using the DARS fee schedule, or applicable insurance deductible, coinsurance, and co-pay amounts. 

(11) DARS--Texas Department of Assistive and Rehabilitative Services. 

(12) DARS Comprehensive ABA services--ABA services that are provided to children 3 through 5 years of age by a DARS contractor to treat all areas of developmental and behavioral needs. 

(13) DARS Focused ABA services--ABA services that are provided to children 3 through 15 years of age by a DARS contractor to treat one or more deficits or behaviors of excess rather than the full range of developmental domains. 

(14) Dependent--A child age 19 or older, parent, stepparent, grandparent, brother, sister, stepbrother, stepsister, or in-law; whose gross income is less than $3,900 a year; and for whom more than half of the person's support is provided for by the parent(s) or guardian(s) during the calendar year. 

(15) Direct contact--A term that applies to any person who has physical contact with, physical access to the home of, communication with, or access to confidential information regarding a child enrolled in the DARS Autism Program or the child's family. Direct contact does not include casual or inadvertent physical contact with, communication with, or contact at an educational presentation or seminar with a child enrolled in the DARS Autism Program or the child's family. 

(16) Family--The child's parent(s) or guardian(s), the child, other children under 19 years of age and other dependents of the parent or guardian. 

(17) Fiscal year--The state fiscal year. Begins on September 1 and ends on August 31 of the following year. 

(18) Gross income--All income received by the family for determination of the family's cost share, from whatever source, that is considered income by the Internal Revenue Service before federal allowable deductions are applied. 

(19) Individualized Education Program (IEP)--A written document that is developed for each public school child who is eligible for special education. 

(20) Interest list--A list, maintained by the contractor, of families who have indicated an interest in receiving services, and who meet the eligibility criteria. 

(21) LEA--Local educational agency. 

(22) Parent--The child's natural or adoptive parent; or the child's guardian. 

(23) Parent training--Training provided as part of the ABA service in the natural language used by the parents of the child when feasible. It is delivered either individually or in a group in a home, school, or clinic setting. It includes providing parent education on ABA in general; working collaboratively with parents to identify ways they can help their child at home to generalize learning to other environments, including school settings; and data review, program adjustment, and planning. 

(24) Qualified professional--An actively licensed physician or psychologist with training and background related to the diagnosis and treatment of neurodevelopmental disorders. 

(25) Texas resident--A person who is in Texas and intends to remain in the state, either permanently or for an indefinite period. 

(26) Third-party payer--A company, organization, insurer, or government agency other than DARS that makes payment for health care services received by an enrolled child. 

(27) Transition plan--A plan that identifies and documents appropriate steps and transition services to support the child and family to smoothly and effectively transition from the DARS Autism Program to LEA special education services or other community activities, places, or programs the family would like the child to participate in after exiting the DARS Autism Program. 

(28) Treatment plan--A written plan of care, including treatment goals, for providing DARS autism treatment services to an eligible child and the child's family to enhance the child's development. The intensity and length of Autism Program services is determined by the treatment goals included in the treatment plan. However, the length of autism services shall not exceed 24 months.
 SUBCHAPTER B DARS COMPREHENSIVE ABA SERVICES

§105.201 Purpose

The purpose of this subchapter is to provide information regarding DARS Comprehensive ABA services. 

§105.207 Eligibility

(a) This service option is only available to children enrolled and receiving services in the DARS Autism Program on or before August 31, 2015. This service will end on August 31, 2017. To be eligible for DARS Comprehensive ABA services, a child must: 

(1) be a Texas resident as defined in §105.105(25) of this chapter (relating to Definitions); 

(2) have a documented diagnosis on the autism spectrum made by a qualified professional; and 

(3) be 3 through 5 years of age. 

(b) Children become eligible on their third birthday and become ineligible on their sixth birthday. 

(c) The parent of an eligible child must participate in parent training, defined in §105.105(23) of this chapter (relating to Definitions) in order for the child to receive services. 

§105.211 Services Provided

The contractor must: 

(1) provide no less than 16 and no more than 20 hours per week of ABA services to enrolled children; 

(2) develop with the family a written treatment plan for each child served, including plans for generalization of learned skills and behaviors to other environments; 

(3) provide and document parent training as a component of the services. Documentation must include: 

(A) the date of the training; 

(B) who participated in the training; and 

(C) what was discussed and shared by the contractor; 

(4) provide ongoing analysis and evaluation of each child's progress; 

(5) document services provided to each child; 

(6) administer the DARS-designated post-test protocols within 30 calendar days of the child's exit from the DARS Autism Program; 

(7) document efforts to coordinate services with the school setting the child attends to promote generalization; 

(8) create with the family and maintain documented transition plans for each child leaving DARS Comprehensive ABA services; and 

(9) maintain in the child's record the following documentation related to the transition plan: 

(A) timelines for each transition activity; 

(B) the family's choice for the child to transition into a community or educational program or for the child to remain in the home; and 

(C) appropriate steps and transition services to support the family's exit from the DARS Autism Program to LEA special education services or other appropriate activities, places, or programs the family would like the child to participate in after exiting services. 

§105.213 Length of Services

(a) The length of services for a child is based on the child's specific needs but must not exceed a maximum of 24 months in the DARS Autism Program in any combination of Comprehensive or Focused ABA services. 

(b) A change in the contract between DARS and its contractors, or a change in the contractor, does not restart the maximum 24 months of service. 

(c) Children are exited from DARS Comprehensive ABA services when: 

(1) treatment goals are met; 

(2) 24 months of services have been provided; or 

(3) they reach their sixth birthday. 

(d) A family may choose, at its own expense, for a child to continue receiving services from the contractor after 24 consecutive months of DARS Comprehensive ABA services. DARS is not liable for any costs incurred after the maximum 24 consecutive months of service has been provided, to include any costs incurred by a contractor providing those services. 

(e) Services are to be provided in consecutive months, but may occur in nonconsecutive months with written approval from DARS. 

(f) The DARS-designated post-test protocols must be administered no more than 30 calendar days before the child exits the DARS Autism Program. 

§105.215 Participation Requirements

(a) Attendance must be maintained at a level of at least 85 percent of scheduled DARS Comprehensive ABA services over the duration of treatment. 

(b) Families must be willing to commit to the services required to address the needs identified in the treatment plans for up to 24 months. 

(c) Participation in parent training, a minimum of once every two weeks, defined in §105.105(23) of this chapter (relating to Definitions), is required for a child to receive services. 

(d) The parent and the child must participate in pre-test protocols upon enrollment into DARS Comprehensive ABA services. The parent and the child must participate in post-test protocols before exiting DARS Comprehensive ABA services. 

(e) If the parent and the child fail to meet these requirements, the child may be dismissed from the DARS Autism Program. The requirements may be waived with written approval by DARS. 
SUBCHAPTER C  DARS FOCUSED ABA SERVICES

§105.301 Purpose

The purpose of this subchapter is to provide information regarding DARS Focused ABA services. 

§105.307 Eligibility

(a) To be eligible for DARS Focused ABA services, a child must: 

(1) be a Texas resident as defined in §105.105(25) of this chapter (relating to Definitions); 

(2) have a documented diagnosis on the autism spectrum made by a qualified professional; and 

(3) be 3 through 15 years of age. 

(b) Children become eligible on their third birthday and become ineligible on their 16th birthday. 

(c) The parent must participate in parent training, defined in §105.105(23) of this chapter (relating to Definitions) in order for their child to receive services. 

(d) Eligibility for DARS Focused ABA services does not guarantee enrollment into the DARS Autism Program. A child considered eligible for services by the contractor based on the criteria in this section is added to the contractor's interest list when there is no opening or funding available for DARS Focused ABA services in the local DARS Autism Program. 

§105.309 Enrollment

(a) The contractor must: 

(1) enroll eligible children in DARS Focused ABA services in accordance with the eligibility criteria in §105.307 of this subchapter (relating to Eligibility); 

(2) provide written information to families regarding the estimated maximum monthly cost of service and the estimated amount of cost share that will be required for payment of services based on the fee schedule and any applicable insurance deductible, co-insurance and co-pay described in Subchapter F of this chapter (relating to Cost Share); 

(3) verify benefits for all children identified with potential third-party payer coverage for services provided in the Autism Program and maintain related documentation on file; and 

(4) provide written notification of rights of the child and parents or guardians noted in Subchapter E of this chapter (relating to Autism Program Rights). 

(b) An offer of enrollment into DARS Focused ABA services is based on the continued availability of funding and the contractor's ability to serve more children. 

(1) When a contractor is not immediately able to accept an eligible child into the DARS Autism Program, and the family is interested in enrolling in services, the contractor places the family on an interest list. The interest list is reviewed every six months to determine if families are still eligible and interested in services. 

(2) Children are removed from the interest list when an opening for services is available, the child is no longer eligible for the DARS Autism Program, or when the family indicates they are no longer interested. 

(3) Children who have received Focused Applied Behavior Analysis (ABA) Services and have remaining months of eligibility are given priority over children on the interest list who have not previously received services when they apply for additional Focused ABA Services if they continue to meet eligibility criteria and funds and staff capacity are available. 

§105.311 Services Provided

The contractor must: 

(1) provide no more than 30 hours per month of DARS Focused ABA services to enrolled children; 

(2) develop a written treatment plan with the family for each child served, including plans for generalization of learned skills and behaviors to other environments; 

(3) provide and document parent training as a component of the services. Documentation must include: 

(A) the date of the training; 

(B) who participated in the training; and 

(C) what was discussed and shared by the contractor; 

(4) provide ongoing analysis and evaluation of each child's progress; 

(5) document services provided to each child; 

(6) collect data on operationally defined target behaviors. Data on at least three data points will be collected at baseline, during treatment, and post-treatment for each behavior that is identified in the child's treatment plan. No additional pre- and post-testing is required; 

(7) document efforts to coordinate services with the school setting the child attends to promote generalization; 

(8) create with the family and maintain documented transition plans for each child leaving DARS Focused ABA services; and 

(9) maintain in the child's record the following documentation related to the transition plan: 

(A) timelines for each transition activity; 

(B) the family's choice for the child to transition into a community or educational program or for the child to remain in the home; and 

(C) appropriate steps and transition services to support the family's exit from the DARS Autism Program to LEA special education services or other appropriate activities, places, or programs the family would like the child to participate in after exiting services. 

§105.313 Length of Services

(a) The length of services for a child is based on the child's specific needs but must not exceed a maximum of 24 months in the DARS Autism Program in any combination of Comprehensive or Focused ABA services. 

(b) Services may not exceed six months in a 12-month rolling period, not all of which must be consecutive. 

(c) Neither the six-month annual limit nor the maximum 24 months of service is affected by any modifications in the contract between DARS and the contractors, or a change in the contractor. 

(d) Children are exited from DARS Focused ABA services when: 

(1) treatment goals are met; 

(2) service limits have been reached as follows: 

(A) six months of service have been provided within a 12-month rolling period; or 

(B) 24 months of service have been provided; or 

(C) they reach their sixteenth birthday. 

(e) Children who exit DARS Focused ABA services with remaining months of service may reapply for additional DARS Focused ABA services based on eligibility determination, the child's needs, available funding, and the contractor's ability to serve more children in accordance with §105.307 of this chapter (relating to Eligibility). These children are given priority over children on the interest list who have not previously received services. 

(f) A family may choose, at its own expense, for a child to continue receiving services from the contractor after the six-month annual limit or 24-month limit. DARS is not liable for any costs incurred after the six-month annual limit or the maximum 24 months of service has been provided, including any costs incurred by a contractor providing those services. 

§105.315 Participation Requirements

(a) Attendance must be maintained at a level of at least 85 percent of scheduled DARS Focused ABA services each month, and over the duration of treatment. This is necessary for the child to fully benefit from the DARS Autism Program, regardless of the reason for the absence. 

(b) Participation in parent training, a minimum of once every two weeks as defined in §105.105(23) of this chapter (relating to Definitions), is required for a child to receive services. 

(c) The parent and the child must participate in pre-test protocols upon enrollment into DARS Focused ABA services. The parent and the child must participate in post-test protocols before exiting DARS Focused ABA services. 

(d) If the parent and the child fail to meet these requirements, the child may be dismissed from the DARS Autism Program. The requirements may be waived with written approval by DARS. 
SUBCHAPTER E AUTISM PROGRAM RIGHTS

§105.507 Rights of Children and Parents

(a) In accordance with applicable legal provisions, the DARS Autism Program does not, directly, or through contractual or other arrangements, exclude, deny benefits to, limit the participation of, or otherwise discriminate against any person on the basis of age, color, disability, national origin, political belief, race, religion, sex, or sexual orientation. For purposes of this program, the child must have an autism spectrum disorder, and that requirement is not considered discrimination against any person on the basis of disability. 

(b) During the enrollment process, the contractor is required to provide the children and parents written notification of their rights included in subsection (a) of this section; §105.509 of this subchapter (relating to Complaint Process); §105.511 of this subchapter (relating to Confidentiality of Information); and §105.605(b) of this chapter (relating to Cost Share). 

§105.509 Complaint Process

(a) An individual or organization on behalf of a child enrolled in the DARS Autism Program may file a complaint with DARS alleging that a requirement of the DARS Autism Program was violated. A complaint may be filed directly with DARS without having been filed with the contractor. 

(b) A complaint regarding the DARS Autism Program must be filed within 180 calendar days of the alleged violation. A complaint filed 180 calendar days after the alleged violation may be dismissed without further review by the DARS Autism Program. 

(c) A complaint may be filed in any of the following ways: 

(1) by mail to the DARS Autism Program Specialist, Texas Department of Assistive and Rehabilitative Services, 4800 North Lamar Boulevard, Austin, Texas 78756; or 

(2) by email to dars.inquiries@dars.state.tx.us. 

(d) The complaint must contain the following information: 

(1) the name of the person filing the complaint; 

(2) the name of the child for whom the complaint is filed; 

(3) the name of the contractor; 

(4) the date of the incident; 

(5) the requirement and/or rule that was allegedly violated; 

(6) a summary of the facts of the alleged violation; and 

(7) the relief requested. 

(e) DARS staff: 

(1) logs the date the complaint was received; 

(2) evaluates the complaint and seeks facts from the parties involved; 

(3) provides a written decision within 60 calendar days to the complainant addressing each allegation; 

(4) provides technical assistance and appropriate follow-up to the parties involved in the complaint as necessary; and 

(5) retains the documentation of the complaint for five years. 

(f) A complainant may appeal the determination of the complaint in writing, addressed to the Director, Center for Policy and External Relations, 4800 North Lamar Boulevard, Austin, Texas 78756. Such appeals must be submitted within 30 calendar days from the date of the written decision and will be addressed within 30 calendar days of receipt by DARS. The appeal determination is final. 

(g) More information regarding the complaint process may be obtained by calling DARS Inquiries at 1-800-628-5115. 

§105.511 Confidentiality of Information

(a) The parent or guardian of a child who has been determined eligible for services must be afforded the opportunity to inspect and review any records relating to evaluations and assessments, eligibility determination, development and implementation of the treatment plan, individual complaints dealing with the child, and any other area involving records about the child and the child's family. If requested in writing by the child or the child's parent/guardian, the contractor must make all requested information in that child's record of services accessible to and must release the information to the requesting party in a timely manner. This includes a verified request for release of records by the child or parent/guardian to a third party. The right to inspect and review records under this section includes the right to: 

(1) a written response from the contractor to reasonable requests for explanations and interpretations of the records; 

(2) request that the contractor provide copies of the records containing the information if failure to provide those copies would effectively prevent the parent from exercising the right to inspect and review the records; and 

(3) have the child's or the parent's representative inspect and review the records. 

(b) The contractor may presume that the parent has authority to inspect and review records relating to his or her child unless the agency has been advised in writing with supporting documentation that the parent does not have the authority under applicable state law governing such matters as guardianship, separation, and divorce. 

(c) If any record includes information on more than one child, the parent of those children shall have the right to inspect and review only the information relating to their child or to be informed of that specific information. The provider will redact information regarding any other child from the record. 

(d) The contractor must, on request, provide the parent a list of the types and locations of service records collected, maintained, or used by the contractor. 

§105.515 Staff Requirements

(a) Children who participate in the Autism Program must receive ABA services provided by staff under the supervision of master's or doctoral level Board Certified Behavior Analysts (BCBA or BCBA-D certification). BCBA or BCBA-D staff must have: 

(1) at least one year of experience in providing services to children within the age range of 3 through 15 years of age with diagnoses on the autism spectrum; 

(2) documented graduate-level coursework in behavioral assessment and intervention, selecting outcomes and strategies, behavior change procedures, experimental methods, and measuring and interpreting behavioral data; and 

(3) knowledge of typical child development for children 3 through 15 years of age. 

(b) All direct service staff members must receive training before working independently and on an ongoing basis. 

(c) The details of additional staff qualifications, including required supervision and training, are found in §392.203, Staff Qualifications, as it appears in Title 1, Part 15, Texas Health and Human Services Commission, Chapter 392, Purchase of Goods and Services for Specific Health and Human Services Commission Programs. 
SUBCHAPTER F COST SHARE

§105.605 Cost Share

(a) The family's cost share amount is the lesser of the: 

(1) DARS fee schedule amount; or 

(2) applicable deductible, copayment, and coinsurance amounts when the family has insurance that covers the ABA services. 

(b) If the parent disagrees with the contractor's determination of the family's ability to pay the cost share, the parent can: 

(1) request a review by the contractor's manager or program director; 

(2) file an informal or formal complaint with the contractor; 

(3) contact the DARS Inquiries Line at 1-800-628-5115 for help resolving a problem or concern with the contractor; and 

(4) file a formal complaint with DARS as noted in §105.509 of this chapter (relating to Complaint Process). 

§105.607 DARS Fee Schedule Amount

(a) The contractor is required to use the DARS Fee Schedule and instructions to calculate the monthly fee owed by the family for the services of each eligible child. 

(b) Factors that affect the amount of monthly fee include the: 

(1) monthly costs of services provided by the contractor as determined by the number of hours of service provided multiplied by the contractor's negotiated hourly rate with DARS; 

(2) adjusted gross income of the family as determined by the federal tax return filed for the previous year; or if the family did not file, the family's gross income minus the allowable deductions as defined in §105.105(1) of this chapter (relating to Definitions); 

(3) family size calculated by summing the number of parents or guardians, the child, and other dependents of the parents or guardians as defined in §105.105(22) of this chapter; and 

(4) number of children from a single family who are enrolled in the DARS Autism Program. 

(c) The fee for a single family with multiple children in service must be calculated for each child monthly. The family will owe 100 percent of the fee amount for the child with the highest fee and 50 percent of each additional child's fee. 

(d) Information about DARS procedures and the fee schedule used to administer the DARS Autism Program are available on the DARS website and for viewing at DARS, 4800 North Lamar Boulevard, Austin, Texas, between 8:00 a.m. and 5:00 p.m. on business days. 

§105.608 Insurance Payments

If the family has insurance that covers the ABA services and the in-network provider agreement between the insurance company and the DARS Autism contractor requires that the contractor accept the deductible, copayment, or coinsurance and insurance reimbursement as payment in full, then the family's cost share amount is the lesser of the DARS fee schedule amount or the deductible, copayment, or coinsurance. 

§105.609 Payer of Last Resort

DARS funds must not be used to pay for any portion of the required cost share. To the extent that the family or child is entitled to insurance-payment for services or receives payment for services from other governmental programs, third-party payers, or other private sources, DARS funds must not be used to pay for the services until all other methods of payment have been applied. 

